Canon Law in the “Century of the Individual”: Revolution and Continuity

Introduction
Few phrases in medieval studies are as enduring as the Discovery of the Individual. Since the 1920s,
 there has been periodic reflection on the role of individuality and intention in the emergence of dialectical hermeneutics around 1100.
 Yet well-reasoned criticisms also have pointed out the anachronism inherent in this search for psychological and cultural values across the span of centuries.
 Additionally, there is the problem of creating intellectual and social models that confine our study of the medieval experience.
 Such concerns lie behind the following consideration of twelfth-century canon law.
 It will consider to what extent our appreciation of canon law during this century of the individual is distorted by focus on the “scholastic revolution” which, however significant as a watershed in the development of medieval jurisprudence and theology, obscures the persistent influence of older canon law, especially in monastic foundations. 

 Like feudalism, 
 “scholastic revolution” can mislead. Focusing exclusively on the reception of Gratians Decretum in the schools and courts of the second half of the twelfth century limits our understanding of canon law by imposing a restrictive term on medieval life. 
 Less appreciated is the persistence of the older, pre-scholastic jurisprudence from authors like Bishop Ivo of Chartres (+1115). Manuscripts of his works challenge the notion that Gratian and his scholastic commentators quickly, universally, transformed legal culture. There is no question that the scholastic method of the schools and universities forever changed the course of canon law in both theory and practice. Yet this fact should not be allowed to obscure how pre-scholastic jurisprudence, especially in monastic foundations, continued to serve the needs of religious life.

Constructing Law and Revolution
Rudolf Sohm
Long before Charles Homer Haskins and his Renaissance of the Twelfth Century, scholars had struggled to make sense of the rise of the urban schools and their dialectical method of analyzing canon law and theology. Already in the early nineteenth century, Savignys fundamental work on Roman law was considered a triumph both of scholarship and romantic nationalism, a work of Geist in the broadest sense. Something of the heroic was woven into the mantle Savigny passed on to successors like Rudolf Sohm.

Sohm (1841-1917) came to prominence in the young Reich.
  A Protestant, he first achieved recognition in 1872 for his political/ecclesiological views.
 To Sohm, the modern church--regardless of confession--was an unavoidably legally-defined corporation under the State,
 a view that certainly did not hurt him in his subsequent academic career. By 1892 he was professor in Leipzig, where he published his Kirchenrecht.
 It rested on distinctive historical periodization, dividing church history into the early church, Catholicism, and the Reformation. He concluded that canon law could only be worldly law, for the ecclesia, the Body of Christ guided by the Holy Spirit, could not be a legally-constituted community. To Sohm, the body of Christ was no corporation.

Sohm faced his share of critics.
 He was unafraid to take on Adolf Harnack, whose emphasis on the Hellenization of the early Church Sohm rejected in favor of his thesis that legal/institutional concepts transformed the charismatic community into Catholicism.
 Sohm also drew support for his periodization of Church History from Ernst Troeltsch's work on the social teaching of the Church.
 Like Sohm, Troeltsch had emphasized a sharp Post-Pauline transition from the primitive community of faith and spirit (pneuma) to sacramental order under the bishops.

Das Altkatholische Kirchenrecht
Concerning Sohm’s posthumous Das altkatholische Kirchenrecht,
 Stanley Chodorow once noted: "It almost seems as if Sohm planned the piece as a time bomb that would go off when he was well out of the way...." In the dedicatory preface to his colleague Adolf Wach, we discover a little about Sohm's motivations. He called his 600-page work a Vorarbeit--an understatement speaking volumes about this heroic age of scholarship--towards the planned second volume of his Kirchenrecht. His voice was defiant:

 I know from experience, that it is not easy to fight against the natural law of the Enlightenment, which still dominates without opposition our conception of canon law. Therefore heavy armor had to be strapped on. What was necessary was the explanation of numerous details foreign to a significant part of our canonistic jurisprudence shaped by "juristic method."

This bold challenge to the positivistic "juristic" methods of the German "historical school" of legal scholarship would earn the sharpest criticism. 

Sohm demanded a complete reappraisal of Gratian. This murky figure has always been the great pioneer,
 the bridge- builder between earlier, unscientific sacred tradition to legal system. Sohm took a contrarian view, arguing that Gratian’s Decretum was rather the final masterpiece of non-jurisprudential, non-jurisdictional, "sacramental" law, the ultimate link in a chain first forged around 100 with the passing of the charismatic church. Subsequent commentators like Rufinus of Bologna would take Gratian and transform him through Roman-law jurisprudential terminology into a handbook of jurisdiction in the service of the Roman hierarchy. But this was not what Gratian had intended: Gratian was a theologian, not a lawyer.
 

To Sohm, Alexander III and the decretists were the revolutionaries. The decretists, under the spell of Roman law, had first introduced concepts of jurisdiction and corporation into canon law through their commentaries on Gratian's "sacramental" compendium; in 1179 at III Lateran, Alexander III completed this ecclesiological and legal revolution by establishing the principle of a 2/3 majority in papal elections.
 Henceforth the Church would be governed from top to bottom as an institution. In the establishment of a fixed number of sacraments in the same period, Sohm also perceived the transformation of the older, undifferentiated sacramental church into a system shaped by hierarchy, definition, and precision.
 Sohm discovered a chasm between 1140 and 1179, the canyon separating the church of the "old catholic law" and the new built of worldly law by popes and their lawyers.

Critics and Apologists
No critic has ever equaled Ulrich Stutz, the first reviewer of the Altkatholisches Kirchenrecht. Sohm was scarcely in his grave when Stutz launched his attack.
 Stutz's review is a remarkable mixture of precise, detached criticism, rage at the overall thesis, and occasional bewilderment and grudging admiration at the range and boldness of the work. Stutz's criticism was methodical and thorough. The sources, Stutz found, were superficially used at best, and constantly jammed into the rigid determinative grid of the three-part division of church history first established in the Kirchenrecht.
 Sohm overlooked evidence--for example from the precocious ecclesiological and legal theorists of the Carolingian period--contradicting his thesis that jurisdictional language only appeared in the late-twelfth century.  Key concepts like the papal reservation formula salva sedis apostolicae auctoritate--which emerged well before the decretists--were ignored as well.

Periodically, Stutz's precise attacks turned angry. The most biting are accusations that the work was not history, let alone legal history,
 and references to it as "art" not "history."
 These comments help us understand why Stutz exclaimed:

How can one maintain that the constitution of the church was placed on the foundation of jurisdictional concepts which produced the hierarchy of jurisdiction only around 1200! This was already true for the ancient church...

How indeed? Sohm had placed theory before the facts, as Stutz saw them, of legal history. Trained in the historicism of the late-nineteenth century, Stutz had been one of those pioneering historians who had first wrested canon law out of the hands of the theologians and made it a self-standing discipline within Geisteswissenschaft. Sohm had ignored the facts
 in order to erect an artful schema in which to place his carefully-chosen evidence; he threatened to destroy everything Stutz and others had built up and, possibly, open the way for dogma to trap canon law. 

Down to World War II, critics did their best to shove Sohm outside the canonistic mainstream. Franz Gillmann busied himself with destroying various details of Sohm's thesis, such as his contention that the division of Gratian's Decretum into distinctiones and causae was not original and was instead a later creation by the decretists to transform the "sacramental" work into a jurisdictional handbook. Gillmann demonstrated that the early decretists, yet another source barely considered by Sohm, had already recognized these divisions in the Decretum.
  Others, took on the broader plan of Sohm's work, and argued, following Stutz, that he had abandoned evidence and "juristic method"
 for piety and dogma.

While Sohm was being thrust into the outer darkness of canonical studies, he was embraced--cautiously--by theological apologists. The first was, in fact, a canonist by training, Hans Barion, whose inaugural lecture at Bonn launched a vigorous defense of Sohm's system. Barion attacked Stutz and his followers by referring to their judgment of Sohm's thesis as a "sin against the Holy Spirit."
 He denied that "piety" somehow had blinded Sohm; rather, he argued, piety is at the heart of any serious discussion of the church, while a supposedly rational "juristic method" was utterly out of place.
 Before any discussion of law must come ecclesiology, the message at the heart of Sohm's thesis.
 To Barion, Sohm created a system that cannot be taken apart piecemeal,
 a system that only theologians can only really understand:

The building of canon law demands the hand of the jurist, but only a theologian can lay its foundation. The purpose of my essay has been achieved, if I have shown that Sohm's thesis concerning the foundations of canon law lies not in but before his arguments.

With this eloquent apology, Sohm's view of twelfth-century canon law, his analysis of Gratian and his commentators, passed from the field of view, eclipsed by his ecclesiology. In the postwar period, Sohm's ecclesiological theories have continued to attract theologians, not jurists.
 They play a role even in contemporary discussions of church and state.
 

Despite much effective criticism, it seems that Sohm, however wrong he was in both argument and evidence, still stimulates reflection on canon law in the twelfth century. We must also remember that, for all their reasoned, convincing arguments, Sohms critics had their own prejudices. Many fashioned their own turning point in the twelfth century: a belief that scholastic canon law quickly triumphed in the legal culture of the church. By gazing solely at Gratian and the schoolmen schools, they overlooked other settings, for example monastic houses, where both the new canon law and older, non-scholastic works continued to be read.

Bermans Law and Revolution
A good example of this myopic view appears in Harold J. Bermans influential Law and Revolution.
 Echoing the consensus against Sohm,
 Berman proclaimed the introduction of scholastic jurisprudence in the twelfth century a revolutionary moment in the history of western thought, indeed the prototype of Western Science.
 In the course of the twelfth century, natural law triumphed over positive law and custom; the relativity of legal rules became established; legal reasoning and process began to assume forms recognizable to modern audiences.
 Reviews of Bermans work have noted errors in fact and over-reliance on classic scholarly studies without reference to more recent works.
 Some have, anticipating the thesis of this paper, questioned the utility of posing the construct of revolution in the first place.

Most striking is how both Berman and his readers have agreed on the twelfth century as a moment of legal revolution. Their confidence in this proclamation of the century as a definitive breaking point with earlier legal tradition is no less certain than Sohms. To Berman and his supporters, the rediscovery of the Digest in the late eleventh century led inexorably to the scholastic revolution of law--both canon and civil--in the schools.
 That important changes did occur in the legal culture of the Church between 1100 and 1200 is undeniable; what Berman overlooked (like Sohm) was the continuity of older legal culture. Instead of making a difference in the twelfth century--a difference based on the assumption that law now resided only in the schools with their dialectically trained teachers and lawyers, we should discern a distinction: the monasteries, including the new religious orders, were able to benefit from both Gratian and his predecessors. This monastic culture of canon law, overlooked by those searching for turning points and revolutions deserves closer examination.

The Influence of Ivo of Chartres 

In considering the genesis of canonistic jurisprudence in the Roman church of late antiquity, Peter Landau identified three crucial features: unity, logical order and consistency, ability to change to meet new circumstances.
 These shaped the theory and practice of canon law down to the appearance of university-based legal science in the twelfth century. This Biblical, patristic, papal inheritance formed ius commune, a common heritage that admitted no contradiction, deficiency, inflexibility.
 No author better conveyed this tradition than Bishop Ivo of Chartres.

Ruling Chartres from 1090-1115, Ivo was a central figure in the Investiture Contest.
 Letters, sermons, and canonical collections demonstrate his prominent role in affairs of church and state.
 Ivo was a steady leader amid the storms of ecclesiastical and political strife. Here was a pastor firmly committed to his church and the ideals of reform. Ivo had carried the reform initiatives of Urban II to northern France.
 He labored to establish regular life among his clergy.
 The bishop was also, unavoidably, a politician, a leading figure in local and regional affairs.
 

Above all, Ivo was famed for his jurisprudence, expertise increasingly prized by those engaged in the ongoing reform of church and society.
 To study his canonistic works is to engage the thought of one of the most seminal minds of the central Middle Ages. He turned his expertise to a variety of purposes. He compiled twin collections, the Decretum and Panormia,
 the latter by far the most successful compilation preceding Gratian's Decretum.
 He anticipated the eventual compromise between Empire and Papacy.
 His letters answered a myriad of legal and pastoral concerns, from violence against the church to sexual relations.

In sheer number of manuscripts, Ivos Prologue ranks among the most significant texts of medieval Church.  For centuries, others had written on its themes of legal sources, terminology, reconciliation of apparently discordant texts, dispensation theory. Around 1100, Ivo united them in this treatise.
  It appears in a variety of settings, from the  introduction to both his canonical collections, also found among his letters and as an independent treatise.

Modern study began with Paul Fournier's landmark essay, Les collections canoniques d'Yves de Chartres' (1896-97). He argued persuasively that the Prologue originated with the Panormia.
 He subsequently considered the text in its own right, and highlighted its contribution to twelfth-century jurisprudence.
 Fournier's later writings reflect continuing esteem for the text, though he never again attempted a major analysis.

Throughout the twentieth century, scholars commented on the Prologue's contribution to the evolution of canon law and theology during the Investiture Contest and the early twelfth century. Yet there was comparatively little progress beyond Fournier's analysis. Ivo secured a place alongside Bernold of Constance and Alger of Liège, each famous for his contribution to the development of dialectical jurisprudence.
 Scholars echoed Fournier's praise of the Prologue, but have neither posed new questions to the text nor considered its reception during the twelfth century.
 Typical of this limited approach, which anticipates Bermans obsession with the revolution of dialectic, is Martin Grabmann's description of Ivo as the surveyor' for those who would later erect the scholastic method;
 the Prologue became, above all, the tool used to shape the Church's legal and theological landscape.

The core theme of Ivos Prologue is caritas,
 which guides both the severe and merciful sides of discipline. Caritas illuminates the opening of the Prologue, establishing from the outset a pastoral tone. Its initial thematic section extending to the introduction of the description of legal categories makes an extended gloss on this most important of all Christian ideals. Through two striking metaphors, Ivo illustrates the fundamental role of caritas in canon law. First he compares the body of ecclesiastical law to a house, whose mistress is caritas.
 She heals those who dwell there. Next he compares the judge to a doctor who must always discern between severity and moderation when healing. With cleansed eye of the heart (oculus cordis)
 and proper diligence, caritas will guide his judgment.

Thanks to Rolf Sprandel, Ivos most recent biographer, we understand the importance of this medical imagery..
 Sprandel points out that language of disease and healing was far from simply metaphorical to Ivo and his audience; the sick and dying came to the cathedral,
 and Ivo himself complained of illness as he grew older.
 Such images came naturally to Ivo and his readers. By choosing this language to express the active, dynamic role of caritas in judgment, Ivo introduced his treatise in a powerful and vivid way, in language simultaneously reflecting both tradition and experience.

Ivo's contemporaries only rarely invoked the language of caritas and remedy when discussing canonical tradition and its application as discipline.
 In the opening to his Prologue, Ivo has recalled, however, a legal language evoking the Fathers
 and early-medieval penitential collections.
 Ivo's mixture of theory and practice in his imagery of healing in the Prologue thus looks back to an earlier vision of canon law more evocative of late-antique bishops
 and Carolingians like Hincmar of Rheims,
 than with the collections of the Gregorian reform.

Yet such appeal to healing caritas was not anachronistic. Rather, it reflects Ivo's unique vision of canonical tradition, one that emphasizes both continuity and practicality. One should not distinguish between the "medicinal" and "juridical" functions of the bishop, with the former a sign of a more primitive, less sophisticated conception of law.
 Caritas and the conception of the bishop as "doctor of laws" are indeed ancient features of canon law embedded in the Prologue that recall the spirit of an earlier age,
 but also stress the profoundly pastoral tone of the text. The twelfth century would not change the need for caritas. Such pastoral concern was hardly anachronistic.

Continuity
The contrast which Sohm should have pointed out was between two different modes of legal thought, i.e. between the dialectical rationalization of the twelfth, and the linear traditionalism of the earlier centuries.

The late Stephan Kuttner reminds the modern student that the legal culture of the twelfth century was diverse, with different “modes of legal thought”. The “contrast”, however, should not be taken as a discrete point in time; these modes could be simultaneous, overlapping. There is no denying the impact of the introduction of the dialectic and the emergence of the universities. At the same time, we should also consider the degree to which the older, pre-scholastic law persisted and how communities of legal interpretation, modes of reading and understanding the law could draw from both dialectic and traditionalism.

Ivo of Chartres  enduring influence alongside newer, dialectical texts should not surprise. We should not focus solely on the when of intellectual change, as if it were some permanent divide. We must ask what texts are being read, and still being read, lest we become obsessed with the new. We must consider where the reading is taking place, the institutional setting.
 We must also consider who was reading, paying attention to different textual communities, never assuming that older texts vanished or that communities, for example monastic communities, especially those in the newer orders did not read a variety of texts, old as well as new.

Texts, textuality, and textual culture immediately raise the issue of power in society. If a new means of communication makes its appearance, who are its patrons? If new knowledge is produced, who controls it and for what ends.

To these comments by Brian Stock, I might add the following: what about the persistence of older means of communications? We should neither be exclusively focused on the new nor should we assume it immediately displaced the intellectual discourse that came before. Examining only the patrons and institutions of the “scholastic revolution”--urban schools, universities, and developing institutions of curial law--misses the older means of communication about the law that remained in use independent from, or alongside, dialectical canon law. Perhaps this narrow focus reflects the agenda of modern patrons of medieval studies who, whether they have admitted it or not, have been looking for antecedents to their academic culture.

Instead of revolutions fashioned by Sohm, Berman, or their critics, simultaneous textual communities may be a more flexible way of understanding the diverse canon law of the central Middle Ages.
 Brian Stocks work on literacy and its social and cultural dimensions is a useful approach to this complex century, more useful than interpretations obsessed with irrevocable turning points. While recognizing significant watersheds in the evolution of textual communities--for example the increasing literary quality of heresies,
 Stock emphasizes that there was no mechanical force at work in this social and cultural evolution. Neither texts nor the communities of interpretation that gathered around them behaved in some sort of sequential, mechanistic fashion. If texts became increasingly normative, this did not mean that the spoken word became utterly displaced. Both existed side by side.
 Likewise, communities read both older and newer texts.
 Like scribes who did not hesitate to copy from two manuscripts and compare readings, monastic readers in the twelfth century utilized whatever materials they had available in their libraries and did not cease to read older authors like Ivo of Chartres when he spoke to their concerns. There was certainly a canon of legal texts present in the schools by mid-century. Gratian and the schools of commentary had to be mastered. The descent of glosses and summae did, indeed, create textual communities resembling something like a Lachmannian stemma codicum. Other texts, however, remained useful. Monastic readers copied what they found most useful. Ivos Panormia was likely as useful as Gratian. The fact that Panormia manuscripts are periodically modified demonstrates how useful the collection could be long after Gratian had appeared.
 The masses of decretist commentary trained students; what was needed on the practical level was a convenient, well-organized collection of tradition. The Panormia served this need into the early thirteenth century.

New forms of theological hermeneutic certainly appeared, but neither everywhere at once nor to the automatic exclusion of older canon law. Gratian was copied; summae were written. But older collections like Ivos Panormia continued to be read.
 Other forms of communicating canon law also continued to reach new audiences. Some manuscripts transmit his Prologue among the letters;
 others transmit it as a treatise on canon law.
 We discover manuscripts where Ivos letters have been carefully selected to present a florilegium, with each letter treating a discrete case.

The manuscripts suggest that audiences used a variety of legal resources, even after the scholastic jurisprudence had taken hold in the schools after the middle of the twelfth century. Cathedral and monastic scriptoria copied and used the latest canonistic commentaries by the decretists; they also continued to copy Ivo’s works.
 Even in urban settings, where one would most likely encounter the newest, best-trained jurists, Ivo’s collections continued to circulate.
 When an  Austrian compiler decided to preface his abbreviation of Gratian’s Decretum with Ivo of Chartres’ Prologue, he was supplying Gratian with the introduction he had never composed.
 The texts were complementary; thus he brought them together. Such activity demonstrates how the reality of the manuscripts challenges neat categorizations imposed on medieval thought. Such evidence provides a powerful tonic against the distractions created by modern heuristic constructs like “feudalism” and “revolutions”.

Conclusion
The first question, then, that a Christian intellectual should ask is not what should be believed? or what should one think? but whom should one trust?

These comments by Robert L. Wilken, written for a modern audience concerned with the place of tradition in modern theology, apply equally well to students of the twelfth century. In a century that witnessed new institutions of learning and new forms of religious life, the question of whom should one trust was not trivial. For centuries, sacred tradition had been remembered, taught, and utilized in judgment by bishops or abbots. The institutional forms of its life had been remarkably stable. Now these began to change as urban schools became universities and the Benedictine consensus split into new orders, new expressions of the search for individual and corporate religious reformation.
 Continuity and innovation were at work in new orders like the Cistercians, whose statutes were quite self-consciously oriented towards fashioning a precocious corporational identity.
 The new orders were profoundly textual communities.
 Knowledge of canon law was fundamental in this exercise, even when it failed to provide the precedents needed for the orders as they charted new legal and ecclesiological waters.
 From the outset of the new orders, they had possessed an acute self-awareness of their place in tradition and their need to develop rules to define their place in religious life.
 Not surprisingly, there are abundant canonistic texts in houses of the new orders; indeed, often reform revived a scriptorium, which soon copied its share of canon law, including Ivos works.
 Both traditional and newer texts contributed to this institutional self-definition. In an age of institutional diversity and innovation, ways of preserving and presenting the tradition “one could trust” were more necessary than ever. 

Medieval suspicion towards the “modern” is well known. Students of medieval canon law would do well to be equally suspicious of modernity at work in their own approaches to the thought of the twelfth century. Freeing scholarship from such a strictly evolutionary model of legal history, a model that looks for revolutions and turning points around each bend in the road,
 is a desideratum for future study in medieval canon law. If we can never fully recapture the individual, the intention behind twelfth-century jurisprudence, at the very least we should relinquish modern, teleological constructs restricting our engagement with that distant past. That “revolutions” and “continuity” can co-exist should be born in mind as we enter a new century of examining medieval religious and intellectual life.
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